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Opinion by George Hillyer, Arbitrator. 



The controversy in this case turns mainly on the proper 
location of the boundary between the States of Georgia and 
South Carolina. There is no doubt that in the ordinary 
reaches of the river where no island or islands exist, the 
current or main thread of the channel of the Savannah 
River is the boundary between the two States. This was 
so held in the case of Simpson vs. the State, 92 Georgia 41 ; 
and in the case of James vs. the State, 10th Appeals 
Reports, page 13. Both of these were criminal cases where 
a fight had occurred at or near or crossing the boundary ; one 
of them occurred on a bridge connecting the two States. 
But in both these cases the question was uncomplicated by 
the presence or existence of any island or islands at the locali- 
ties in question. 

According to both these decisions and very obviously 
the question is to be determined by reference to the treaty 
of Beaufort, dated April 28, 1787, afterwards ratified by the 
Legislature of the State of Georgia, and presumably South 
Carolina also. The Code of 1861, Section 18, provides that 
the line between Georgia and South Carolina shall con- 
form "as much as possible to the line agreed on by the 
Commissioners of said States at Beaufort on the 28th day 
of April, 1787." This language is repeated in every re- 
vision of the Code down to and including the Code of 1911, 
Section 17. 

In order to construe the convention or treaty of Beau- 
fort properly, we look, of course, to the law, as it stood prior 
to that time and the conditions with which that Convention 
dealt. The Legislature of Georgia passed an act in 1783, — 
see Watkins Digest, page 749, which was five years before 
the treaty of Beaufort, in which it was recited that the 
"limits, boundaries, jurisdictions and authority of the State 
of Georgia had and did and of right ought to extend from 
the mouth of the river Savannah along the North side 
thereof and up the most Northern stream or fork of said 
river to its head source." 

Q.6. 
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The Treaty of Beaufort, — Watkins Digest, page 754, — 
dealt with two phases of the controversy between Georgia 
and South Carolina. One was the boundary between the 
two States ; the other was the navigation of the river Savan- 
nah from its mouth clear up to the head of the Tugalo, so 
as to make such navigation advantageous and absolutely 
free of tolls, duty, or interference of any kind by one State 
with the inhabitants of the other. Article first of the treaty 
of Beaufort deals with the boundary, and this section pro- 
vides, — leaving out surplus words relating to other mat- 
ters, — "that the most Northern branch or stream of the river 
Savannah from the sea or mouth of such stream to the fork 
or confluence of the rivers now called Tugalo and Keowee, — 
reserving all the islands in the said rivers Savannah and 
Tugalo to Georgia ************ 
shall forever hereafter form the separation limit and bound- 
ary between the States of South Carolina and Georgia." 
Article second of said treaty of Beaufort, which relates to 
the other subject, provides as follows: 

"The NAVIGATION (capitals mine) of the river Sa- 
vannah at and from the bar and mouth along the North-east 
side of Cockspur Island and up the direct course of the main 
Northern channel along the Northern side of Hutchinson's 
Island and from thence up the bed or principal stream of the 
said river to the confluence of the rivers Tugalo and Keowee, 
and from the confluence up the channel of the most Northern 
stream of the Tugalo River to its source and back again by 
the same channel to the Atlantic Ocean, is declared to be 
henceforth equally free to the citizens of both States, and 
free from duties, tolls, hindrances, interruptions, etc., at- 
tempted to be enforced by one State on the citizens of the 
other; and all the rest of the river Savannah to the 
Southward of the foregoing description is acknowledged 
to be the exclusive right of the State of Georgia." 

So we observe that the boundary line is the most North- 
ern branch or stream of said river ; but so run as that it shall 
reserve all of the islands in the river to Georgia ; but the line 
of navigation is the principal stream of said river. Obviously, 
if the intention had been that the right of navigation shall 
follow the boundary of the State there would have been no 
necessity for this second paragraph treating the boundary 
line as one thing and the channel of navigation as another 
thing. It would have been easy to say, if such had been the 
intention, that the right of navigation along said boundary 
shall be open and free. But the framers of the treaty 
of Beaufort knew that the channel would run sometimes on 
one side of the boundary line and sometimes on the other; 



THE GEORGIA HISTORICAL QUARTERLY. 157 

and therefore it was necessary to draw two sections, one 
denning the route or channel of navigation and the other 
denning the boundary, which would sometimes run along a 
stream of the river too small or shallow for navigation ; and 
so the framers of that treaty met the difficulty by inserting 
the two separate articles in the treaty to cover the problem 
in each of these respects separately. In the one case when 
dealing with the question of navigation the language is 
"along the bed or principal stream" of the river "and back 
again by the same channel." But when dealing with the 
boundary, the language is "the most Northern branch or 
stream of said river." In the present instance there are 
islands at the locality in controversy. The concrete or 
masonry dam about 14 ft. high stretches across the river 
from the Georgia side with its Northern or Eastern end 
actually touching or almost touching the upper end or point 
of an island, which island is about 35 or 40 feet from the 
South Carolina shore. There was always a current or 
stream of the river running down between said island 
and the South Carolina shore, just as called for in 
the boundary description contained in the treaty of 
Beaufort. There are several islands in the river im- 
mediately above and below the dam. The principal stream 
of the river as it formerly existed before any dam was built 
threaded its way among these islands sometimes on the 
Georgia side and sometimes on the Carolina side as to them. 
It is a matter of proof that pole boat navigation up and down 
the river was in old times a matter of very great practical 
importance. It is not strange that the right of such naviga- 
tion should be carefully considered by the Commissioners in 
1787; in this case the proof is by some witnesses living in 
that locality that the boat landings and channel formerly 
used by the boats conformed to the principles here recog- 
nized by following the main channel, no matter on which 
side of the island the main channel might happen to be. 

To my mind it is entirely clear that the Comptroller 
General is correct in having treated the stream of the river 
which separates the island here in question from South 
Carolina at the Eastern end of the dam as marking the true 
boundary between the two States at that particular locality ; 
and from thence bending or curving to the like stream of 
the next island or islands so as to take in the islands on the 
Georgia side, is absolutely correct. 

The Savannah is a noble river nearly 300 miles long; fed 
by pure mountain springs ; averaging 1000 feet wide from the 
locality here in question, down to the sea. There are very 
many islands in the Savannah River, — hundreds of them, 
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and every island is involved in this question. Many of them, 
— possibly most of them, are located in shoaly parts and 
falls adapted for water power development; and constantly 
growing in importance and value. It is very greatly to the 
public interest that the rights of the State and all concerned 
should be carefully preserved and the correct conclusion as 
to this particular phase of the question of. boundary where 
an island or islands exist in the river, should be finally and 
authoritatively adjudicated. 

The convention or treaty of Beaufort in 1787 was framed 
by Charles Cotesworth Pinckney, Andrew Pickens, Pierce 
Butler, Jno. Habersham and Lachlan Mcintosh. They were 
very able men. When they took hold of the problem they had 
to deal with the line or boundary as already set forth by 
Georgia in the Act of 1783 above mentioned. That Act dealt 
with two elements of description; — One to run "along the 
North side thereof" (the Savannah), and the other "up the 
most Northern stream or fork of the said river Savannah." 
The first gave the whole bed of the river; islands and all, 
to Georgia, clear across to the South Carolina side. The 
other element of description in the Act of 1783 related to 
"forks" of the river; such for instance as the Broad in Geor- 
gia or the Seneca in South Carolina. The "fork" of a river 
is the same as the "branch" of a river. And accordingly the 
Beaufort Commission in 1787 used the word branch instead 
of fork ; but use the word stream in the same sense as it was 
used in the Act of 1783; just so as to run the boundary up 
every "stream" of the river Savannah that separates any 
island from South Carolina, and thereby aptly "reserving all 
the islands to Georgia." 

Any one in doubt as to the meaning or shades of mean- 
ing of the words or phrases in question by consulting the 
dictionary will see that the flowing body of water on either 
side of an island is very properly called a "stream ;" but that 
a "branch" of the river is a fork that flows into it. The only 
change made by the Beaufort Commission was that by plain 
meaning and construction they made the boundary run not 
along the north side as theretofore but along the current 
or main thread of the channel of the river where there are 
no islands or island : and extending or bending up or along 
the middle thread of every stream of the river which sepa- 
rates any island or islands from the South Carolina side. 

It is conceded by those holding the contrary view, that 
the island here specially in question (at the eastern end of 
the dam) as also every other island, belongs to Georgia. 
If this be so, then as to every other island similarly situated 
it is entirely surrounded by territory of the other State : and 
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even though inhabited or very large, hundreds of acres per- 
haps ; or worth thousands for water power purposes, Georgia 
officers would have to go through South Carolina to serve 
process or enforce her laws. I submit with all due respect 
that the Beaufort Commissioners never perpetrated an 
absurdity like that; and that the conclusion here submitted 
is not only the "possible" but the obvious and reasonable 
conclusion. 
Code, Section 17. 

There was no very serious dispute as to values and 
amounts. The arbitrators readily came together in agree- 
ing on the figures set forth in the assessment; and comment 
on that feature in the award is not needed for understand- 
ing of the real dispute in the case as above set forth. 

Having made a careful investigation and study of the 
subject, I think it is my duty to place the reasons and con- 
clusions touching same on the record, as here set forth. 

(Signed) GEORGE HILLYER, 

Arbitrator. 
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Supplemental Opinion by George Hillyer, Arbitrator. 

Since writing out the former opinion as to this contro- 
versy my attention has been called to a letter covering the 
subject of boundary between the States of Georgia and South 
Carolina, written by Governor Howell Cobb to the Governor 
of South Carolina in 1852, and which letter, though probably 
never printed, upon further inquiry I have ascertained is 
duly recorded in the volume of executive minutes for the 
year 1852, at page 389. I am having a copy of said letter 
prepared for the filing along with this supplemental opinion. 
This letter, like everything else coming from the brain and 
hand of Governor Cobb, is singularly logical and clear. I 
am led to take note of the fact that probably this letter was 
not before the Supreme Court nor the Court of Appeals at 
the time of rendering the two decisions mentioned and set 
forth in the above mentioned opinion as already written out 
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by me, and that if said letter with the very pregnant facts 
related therein had been before the above courts for review, 
the decision might have been different. It naturally follows 
that if at any time hereafter those decisions should be ques- 
tioned and reviewed, as provided by law, they may be re- 
versed. 

It occurs to me to add that the deeds and mesne con- 
veyances which would make the Carolina shore the true 
boundary as so provided in the Act of 1783, relating to the 
several tracts of land with which this controversy is con- 
cerned, seem to describe the entire bed of the river, which 
would include not only the dam but the power house, as lying 
and being in Georgia ; and it is quite probable that the con- 
testing company in this case derives title either in the later 
deeds or the older ones, possibly both, not describing the 
bed of the river or any part of it as being in South Carolina, 
but recognizing its locus or situs as entirely in Georgia. 

The decisions of the Supreme Court of Georgia and 
Court of Appeals naming the central or main current of the 
river as the boundary, where no islands exist, are of course 
binding on all concerned, as long as they stand; and the 
assessment in this case has been made in accordance there- 
with. But all doubt should be removed and the question 
of boundary finally settled and adjudicated, to save endless 
and vexatious controversy hereafter. Probably an appeal 
to the Supreme Court of the United States; as suggested by 
Governor Cobb, in Annual Message 1852, is the best and 
wisest method. 

I am filing this supplemental opinion so as in no degree 
to predjudice the rights of the State, but so far as my own 
action is concerned, to leave the matter open for final ad- 
judication as to the law and to justice shall appertain. 
Atlanta, Ga., October 1st, 1915. 

(Signed) GEORGE HILLYER, 

Arbitrator. 



